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DECISION AND ORDER

The above action arises upon the Employer’ s request for review pursuant to 20 C.F.R.
8§ 656.26 (1991) of the United States Department of Labor Certifying Officer's (*CQO”) denid of a
labor certification gpplication. This application was submitted by the Employer on behaf of the above-
named Alien pursuant to 8 212(a)(5)(A) of the Immigration and Nationdity Act, 8 U.S.C.
§1182(8)(5)(A) (“Act”), and Title 20, Part 656, of the Code of Federal Regulations (*C.F.R.”).
Unless otherwise noted, dl regulations cited in this decison are in Title 20.

Under 8 212(a)(5) of the Act, as amended, an dien seeking to enter the United States for the
purpose of performing skilled or unskilled |abor isindigible to receive labor certification unlessthe
Secretary of Labor has determined and certified to the Secretary of State and to the Attorney Generd
that, at the time of gpplication for avisaand admission into the United States and at the place where the
dienisto perform thework: (1) there are not sufficient workersin the United States who are able,
willing, qudified, and available; and, (2) the employment of the dien will not adversdly affect the wages
and working conditions of United States workers smilarly employed.

An employer who desires to employ an dien on a permanent basis must demondirate that the
requirements of 20 C.F.R. Part 656 have been met. These requirements include the responsibility of



the employer to recruit U.S. workers at the prevailing wage and under prevailing working conditions
through the public employment service and by other reasonable meansin order to make a good-faith
test of U.S. worker availahility.

On July 8, 1999, an Order of Dismissal was issued dismissing the gpped on the grounds that
the Employer did not file an gpped within 35 days of issuance of the find determination. On July 14,
1999, Counsd for Employer filed arequest for reconsideration of the Order of Dismissal.?

We base our decision on the record upon which the CO denied certification and the
Employer’ s request for review, as contained in an Apped File? and any written argument of the parties.
20 C.F.R. § 656.27(c).

Motion for Reconsider ation

The Order of Dismissdl in this case was issued based upon a notation on the Motion for
Reconsderation that it was filed in the Certifying Officer’s office on April 1, 1998, more than seven
months after the find determination was issued. (See, recaipt notation on AF 6). Upon review of the
documentation submitted with the motion for reconsderation, it clearly gppears that such was
erroneous. Employer has submitted copies of areceipt for certified mail submitted on September 24,
1997, to the Certifying Officer’ s address, dong with a copy of the motion to reconsider dated
September 15, 1997. Indeed, the record reflects that the Certifying Officer considered and denied the
motion to reconsider on June 19, 1998. (AF 5).

Thereafter, on July 2, 1998, Attorney Theodore A. Behlendorf entered an appearance on
behdf of the Employer and requested by that the CO should “[P]lease forward the labor certification
gpplication to the Board of Alien Labor Certification Appeasfor review.” (AF 3-4). On Jduly 15,
1998, Counsel submitted a Request for Adminigtrative-Judicid Review (AF 1). On March 9, 1999, a
Notice of Docketing and Order Requiring Statement of Position or Lega Brief was issued by the Chief
Adminigrative Law Judge. A brief was submitted by Counsd for Employer on March 24, 1999.

Therefore, the Employer’ s motion to reconsider the Order of Dismissd is Granted, and the
apped will be now addressed in accordance with the July 15, 1998 Request for Review.

Statement of the Case

This case arises from an application for labor certification filed by Armand Bouzaglou, Md.,
F.A.C.R, on February 1, 1995, seeking labor certification for Marciano Jose Tangonan Laxina, Jr.,

! Apparently the formd file could not be located, as the motion to reconsider has not been
congdered until this decison.

2 All further references to documents contained in the Apped File will be noted as“AF n,”
where n represents the page number.
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Alien, for the position of Technologist Assistant Radiation Therapy (AF 33).
The duties of the job were described as follows:

Will assst technologist in providing radiation thergpy to patients, in reviewing
prescriptions, diagnosis, patient chart, identification, and in setting up patient as
prescribed by the doctor; will prepare equipment to be used such as LINAC, Varian
6/100 Linear Accderator and will position patients according to prescription. Will
observe and reassure dl preventive and safe handling measurements with respect to
hazardous materids; will develop films and replenish tanks and will prepare necessary
film during actua set-up on trestment table; will cut/mold custom blocks per doctor’s
order.

(AF 33).

Employer did not list any educationa requirements, but required that gpplicants have two years
experience in the job offered or as “ Technologist Assistant, Oncology, Radiation Theragpy.”

The Certifying Officer (CO) issued aNotice of Findings (NOF) proposing to deny certification
on June 17, 1997 (AF 29). Employer submitted rebuttal on July 18, 1997 (AF 23). The COissued a
Final Determination denying certification on August 25, 1997 (AF 21). Employer requested
adminigrative-judicid review of the denia on July 15, 1998 (AF 1).

Discussion

The CO proposed denid on the grounds that U.S. workers were rejected for other than lawful
job-related reasons, in violation of 20 C.F.R. § 656.21(b)(6) and/or § 656.21(j)(i)(iii) and (iv).
Specificaly, the CO said it gppeared that U.S. gpplicants Gomez and Okley were rejected for other
than vdid, job-related reasons. The Employer was directed to rebut the findings by explaining the
lawful job-related reasons for not hiring the U.S. gpplicants and to give the job title of the person who
consdered them for employment.

Employer’ srebutta conssted solely of a six page letter from the Employer.  The Employer
explainsthat “[A]pplicant, ABEL GOMEZ, was interviewed on 08/18/95 by the employer’s
representative, Ms. Belle Cruz. Asaresult of the interview, it was determined that he does not have
the required experience as cadled for in thejob.” (AF 23). Specificdly, Employer argued that applicant
Gomez indicates in his resume that he lacked experience in radiation therapy; that he had some training
in radiology, but had only worked as aradiology assistant from 1991 to 1992; and that he admitted in
the interview that he has worked in radiation thergpy or ardated field for less than one year.

The resume submitted by Mr. Gomez is contained in the record. (AF 58). A review of that
resume supports the Employer’ s contention that he does not indicate that he has two years of
experience in the job offered or in any form of radiation therapy. Mr. Gomez indicatesthat heis
currently pursuing an academic radiology program as an “x-ray tech.” While Mr. Gomez indicates that
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heisagood student in his academic program, such does not meet the stated requirements of two years
in the job offered or related radiation therapy employment. Accordingly, we find that Employer’s
regection of Mr. Gomez was not unlawful.

Asto gpplicant Caroline Okley, the Employer states that she was interviewed by telephone,
and “This gpplicant was rgected because she smply did not possess the experience required by the
pogtion. She lacks the ability to perform the job duties as listed in the gpplication and this condtitutes
the lawful rgjection of this gpplicant by the employer.” (AF 24). Specificaly, the Employer Satesthat
Ms. Okley “[a]ldmitted that she has very little knowledge of the cutting and molding process of custom
blocks which is one of the requirementsin the job offered. She does not know how to prepare
equipments to be used such aslinac, Varian 6/100 Linear Accderator.” Finaly, the Employer argues
that Ms. Okley’ s experience is outdated, Snce she has performed essentialy adminigtrative work since
1990.

The resume of Caroline Okley is contained in the record before us. (AF 67). Her resume
indicates that she engaged in atwo year training program in Thergpeutic Radiology, and has extensive
experience in radiation therapy:

Staff Radiation Thergpy technologist a New York University Hospital - 1963-1966.
Staff Radiation Technologist at Cedars of Lebanon Hospital - 1966-1972.

Staff Therapy Technologist at Children’s Hospitd, Los Angeles - 1972-1974.

Staff Nuclear Medicine Technologist at Cedars of Lebanon Hospital - 1974-1985.

One of the reasons given by the Employer for not hiring Ms. Okley was that her experience
was essentidly “dated” in that she has performed adminigtrative work since 1990. However, the
requirements for the job offer make no reference to the recency of an applicant’s experience.
Additiondly, the Employer assarts that she has little knowledge of the cutting and molding process of
custom blocks or how to prepare equipments to be used such aslinac, Varian 6/100 Linear
Accderator.

However, areview of the Alien’s Statement of Qualifications (AF 80-81) revedsthat he has
had no forma training as atechnologist assstant, but has worked as a Technologist Assistant since
1992 a Wilshire Oncology Medica Group and St Vincent Medicd Center. The “detailed” description
of thisemployment isasfollows:

Will assst technologist in providing radiaion thergpy to patients, in reviewing
prescriptions, diagnodgis, patient chart, identification, and in setting up patient as
prescribed by the doctor.

(AF 81, items 15 a,b).

Thus, we have no evidence that the Alien has any experience in the cutting and molding process

of custom blocks or preparing equipment such aslinac, Varian 6/100 Linear Accelerator. Therefore,
the Alien's statement of qualifications does not indicate that he has two years of experience in the duties
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of the job offered. It doesindicate that he has two years of experience as atechnologist assstant in an
oncology clinic, which just happensto be the dternative experience listed in the application for labor
certification.

Wehave hddin Francis Kellogg, et als., 94-INA-465, 94-INA-544, 95-INA-68 (Feb. 2,
1998) (en banc) that where, as here, the dlien does not meet the primary job requirements, but only
potentidly qudifies for the job because the employer has chosen to ligt dternative job requirements, the
employer’ s dternative requirements are unlawfully tailored to the dien’s qudifications, in violation of
8 656.21(b)(5), unless the employer has indicated that gpplicants with any suitable combination of
education, training or experience are acceptable. The employer here did not indicate that applicants
with any suitable combination of education, training or experience are acceptable. Therefore, the
employer’ s dternative requirements are unlawfully tailored to the dien’s qudifications, in violation of
8§ 656.21(b)(5).

The CO did not cite § 656.21(b)(5) or Kellogg in finding that goplicant Okley was unlawfully
rgected. However, the CO’sreasoning is correct in that the Employer has unlawfully imposed
requirements upon Ms. Okley, which were not imposed upon the Alien, i.e., that her experience be
recent and that she must have two years of experience in the cutting and molding process of custom
blocks or preparing equipment such aslinac, Varian 6/100 Linear Accelerator. Upon congderation of
the evidence, we find that applicant Okley’ stwo years of forma training plus 22 years of experience as
a Radiation Therapy Technologist more than quaifies her for the position of Technologist Assgtant
Radiation Therapy.

Additiondly, we note that the CO directed the Employer to “ give the job title of the person who
congdered them for employment.” (AF 29). Employer’s response to this portion of the NOF was that
the interviewer was Ms. Belle Cruz, his representative. This response is evadve in that this information
had dready been provided in the report of recruitment, where the Employer advised that the gpplicants
were interviewed by “the employer’ s representative, Ms. Belle Cruz at telephone number (310) 421-
5135.” (AF50). Thus, the CO dready knew that the employer was asserting that Ms. Cruz was his
“representative’ when the NOF directed Employer to “give the job title of the person who considered
them for employment.” Clearly, the qudifications of the person conducting the interviewsis arelevant
piece of information that the CO was authorized to require of the Employer. Employer’s response
evades the question and is dso grounds for denid of the application.

Accordingly, we find that the CO’s denid of labor certification on the grounds that gpplicant
Caroline Okley was unlawfully rejected in violation of 20 C.F.R. § 656.21(b)(6) must be affirmed.
Order

The Certifying Officer’s denid of labor certification is hereby AFFIRMED.
For the Pand!: A

RicHARD E. HUDDLESTON
Adminigrative Law Judge



NOTICE OF PETITION FOR REVIEW: ThisDecison and Order will become the final decison
of the Secretary of Labor unless, within 20 days from the date of service, a party petitions for review
by the full Board of Alien Labor Certification Appeds. Such areview isnot favored, and ordinarily will
not be granted except (1) when full Board consderation is necessary to secure or maintain uniformity of
its decisons, or (2) when the proceeding involves a question of exceptiona importance. Petitions for
such review must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N.W., Suite 400

Washington, D.C. 20001-8002

Copies of the petition must aso be served on other parties, and should be accompanied by awritten
Statement setting forth the date and manner of service. The petition shall specify the basis for requesting
full Board review with the supporting authority, if any, and shall not exceed five double-spaced
typewritten pages. Responses, if any, shdl be filed within 10 days of service of the petition, and shdll
not exceed five double-spaced typewritten pages. Upon the granting of a petition, the Board may
order briefs.



